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Appellant

1. M/s FMC India Pvt Ltd
Block No. 2030, C/o. N.G. Warehousing
Jetalpur-Naz Road, Opp. Gokulesh Estate,
Jetalpur, Ahmedabad, Gujarat-382427
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Any person aggrieved by this Order-In-Appe=al may file an appeal or revision application, as the
one may be against such order, to the appropriate authority in the following way
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Revision application to Government of India:
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(i) A revision application lies to the Under Secretary, to the Govt. of India, Revis}on Application Unit
Ministry of Finance, Department of Revenue, 4" Floor, Jeevan Deep Building, Parliament Street, New
Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the following case, governed by first
proviso to sub-section (1) of Section-35 ibid :
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(i) In case of any loss of goods where the loss occur in transit from a factory_to a warehouse or to
another factory or from one warehouse to another during the course of processing of the goods in a
warehouse or in storage whether in a factory or in a warehouse.




(A)

(c)

(1)

(2)
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In case of rebate of duty of excise on goods exported to any country or_territory outside
India of on excisable material used in the manufacture of the goods which are exported

to any country or territory outside India.
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In case of goods exported outside India export to Nepal or Bhutan, without payment of
duty. '
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Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such order
is passed by the Commissioner (Appeals) on or after, the date appointed under Sec.109
of the Finance (No.2) Act, 1998.
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The above application: shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which
the order sought to be appealed against is communicated and shall be accompanied by
two copies each of the OIO and Order-In-Appeal. It should also be accompanied by a
copy of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section
35-EE of CEA, 1944, under Major Head of Account.
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The revision application shall be accompanied by a fee of Rs.200/- where the amount
involved is Rupees One Lac or less and Rs.1,000/- where the amount involved is more

‘than Rupees One Lac.
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Appeal to Custom, Excise, & Service Tax Appellate Tribunal.
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Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-
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To the west regional bench of Customs, Excise & Service Tax Appellate Tribunai (CESTAT) at
2" Floor,Bahumali Bhawan, Asarwa, Girdhar Nagar, Ahmedabad : 380004. in case of appeals
other than as mentioned in para-2(i) (a) asove.
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The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of Rs.1,000/-,
Rs.5,000/- and Rs.10,000/- where amount of duty / penalty / demand / refund is upto 5
Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in
favour of Asstt. Registar of a branch of any nominate public sector bank of the place
where the bench of any nominate public sector bank of the place where the bench of
the Tribunal is situated. :
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In case of the order covers a number of order-in-Original, fee for each,O.I.O. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the
Appellant Tribunal or the one application to the Central Govt. As the case may be, is
filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.
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One copy of application or 0.1.0. as the case may be, and the order of the adjournment
authority shall a court fee stamp of Rs.6.50 paise as prescribed under scheduled-1 item
of the court fee Act, 1975 as amended. '
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Attention is invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.
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For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty confirmed by
the Appellate Commissioner would have to be pre-deposited, provided that the pre-
deposit amount shall not exceed Rs.10 Crores. It may be'noted that the pre-deposit is a
mandatory condition for filing appeal before CESTAT. (Section 35 C (2A) and 35 F of the
Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994)

Under Central Excise and Service Tax, “Duty demanded” shall include:
(lxxxv)amount determined under Section 11 D;
(Ixxxvi) - amount of erroneous Cenvat Credit taken;
(Ixxxvii) amount paywable under Rule 6 of the Cenvat Credit Rules.
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; In view of above, an appeal against this order shall lie before the Tribunal on payment of
'0% of the duty demanded where duty or duty and penalty are in dispute, or penalty, where
alty alone is in dispute.”
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ORDER-IN-APPEAL

The present appeal has been filed by M/s. FMC India Pvt. Ltd., Block
No.2030, C/o. N.G. Warehousing, Jetalpur-Naz Road, Opposite Gokulesh
Estate, Jetalpur, Ahmedabad — 382 427 [previously at Godown No.3,
Laxminarayan Es'ate,. NH No.8, Aslali Bypass, Near Alfa Hotel, Jefalpur,
-Ahmedabad — 382 427] (hereinafter referred to as the appellant) against
Order in Original No. 24/CGST/Ahmd-South/JC/RK/2021 dated 07.07.2021
[hereinafter referred to as “Impugned order’] passed by the Joint
Commissioner, CGST, Commissionerate : Ahmedabad South [hereinafter

referred to as “adjudicating authority’).

2 l Briefly stated, the facts of the case is that the appeilant were granted
Central Excise Registration No. AAACF4579NEM025 on 15 06.2017. The
appellant had filed their ER-1 returns for the month of June, 2017 on
2.09.2017 instead of the due date of 10.07.2017. During scrutiny of the
returns filed by thém, it was found that they had shown opening balance of
cenvat credit émounting to Rs.58,73,324/-. Clarification was sought from
the appellant vide letters dated 18.04.2019 and 14.06.2019. The appellant
vide letter dated 24.07.2019 submitted that the opening balance of cenvat
credit comprised of cenvat credit availabie on their stock as on 17.06.2017
and that they had submitted the stock statement to the department at the
time of registration. However, it appeared that no stock statement was
s.ub‘mitted by the appellant at the time of registration. Therefore, the
appellant was called upon vide letter dated 07.08.2019 to submit the
acknowledgment of receipt of the stock statement by the department or to
submit date relating to the stock in balance and the relevant purchase
invoices. However, the appellant did not respond to the communication from
the department. It, therefore, appeared that the appellant had availed

cenvat credit without possession of proper duty paying documents.

2 The appellant was, therefore, issued a Show Cause Notice bearing No.

STC.04- 39/FMC/O&A/2019 20 dated 17.09.2019 whevein it was proposed to
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a) Disallow and recover the cenvat credit amounting to Rs.58,73,324/-
under Sectioﬁ 11A of the Central Excise Act, 1944 read with Rule 14
of the Central Excise Rules, 2004.

b) Recover Interest under Section 11AA of the Central Excise Act, 1944
read with Rule 14 of the Central Excise Rules, 2004.

c¢) Impose penalty under Section 11AC of the Central Excise Act, 1944
read with Rule 15 of the Central Excise Rules, 2004.,

d) Late fees should not be charged and recovered from them in terms of

Rule 12(6) of the Central Excise Rules, 2002.

4. The SCN was adjudicated vide the impugned order wherein the
~ cenvat credit was disallowed and demand for cenvat credit amounting to
Rs.58,73,324/- was confirmed along with interest. Penalty equivalent to the
cenvat credit confirmed was imposed. Late fee of Rs.7,800/- for delay in
filing of returns was also ordered to be recovered under Rule 12(6) of the

Central Excise Rulles, 2002.

5.  Being aggrieved with the impugned order, the appellant have filed the

present appeal on the following grounds :

i. The adjudicating authority has erred in passing the impugned order
and ordering recovery of the cenvat credit along with interest and
penalty. The adjudicating ;uthority has not considered their
submission of details and invoice copies. _ '

1. The impugned order is against the principles of natural justice,
principles of right of equality and principle of evidence of records.

~ii1.  The adjudicating authority erred by not giving proper opportunities

to he heard and submit the details in the difficult times of COVID
pandemic. _

iv. Late fee of Rs.7,800/- has been imposed without considering the

natural calamity incident of flood.
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6. The appellant, through their Chartered Accountant Jayesh Rambhiya
& Co., filed additional written submissions on 29.08.2022, wherein, it was
inter alia submitted that :

> The cenvat credit was pertaining to-the stock lying on the eve of their
getting Excise registration. They are doing business as a dealer and
decided to get registration with the intention that their buyers will
get excise paid invoices enabling them to claim cenvat on transition to
GST through TRANT1. All the stock was coming from their own factory
with valid invoices and the excise duty was eligible as cenvat credit.

» They had submitted the details on time and the delays were explained
properly. Their company was merged with Cheminova India Limited
due to which there were many changes and movement of records from
one depot to.another. Also due to software changes/team members, it
was difficult to retrieve the old invoice copies and details.

> Due to heavy rains in July, 2017, the godown was flooded resulting in
loss of stock as well as several records including invoices/excise gate
passes. Therefore, they were not able to submit copies of few invoices
and the same also caused delay in submitting their returns.

> They had submitted purchase invoice coples for cenvat credit of
Rs.28,24,975/- during September, 5019. They had also submitted
invoices for cenvat credit amounting to Rs.14,13,300/- and
Rs.16,35,049/-.

» They should have entered the details of the cenvat credit on the
opening stock, in their returns, under the head of credit of excise duty
taken on inputs on invoices issue by manufacturer rather than L-mder
the head of opening balance.

» GST was a new law and they were not very clear about the various
transitional provisions and therefore, made certain errors by filing
ER-1 return and taking Tran-1 credit. The error is only procedural
and has caused no revenue loss.

» The adjudicating authority has erred in considering their depot as
manufacturing plant rather than accepting that the depot ‘is the

manufacturer’s dépot and carrying out limited operations. All
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movement of stock are system driven and entries are made in SAP
based system. ,.

» The details provided by them should not be suspected and mis-
understood as suppression of any material fact from the department.
They disagree that any ingredients of suppression are present in the
case. Hence, invoking of penalty is not applicable. They have not done
any mala fide activity or hidden any fact nor mis-represented any
details causing loss to the rever.ue.

» They had correctly claimed cenvat credit which is legal and supported
by. all documents and evidences. There is no reason for ciisallowance

of cenvat credit, interest and penalty.

7. Personal Hearing in the case was held on 29.08.2022. Shri Jayesh
Rambhiya, Chartered Accountant, appeared on behalf of appellant for thé
hearing. He reiterated the submissions made in appeal memorandum and

1n additional written submissions.

8. I have gone through the facts of the case, submissions made in the
Appeal Memorandum and the mater-al available on records. The dispute
involved in the present appeal relates to denial of cenvat credit amounting to
Rs.58,73,324/--t0 the appellant which was shown as opening balance in the first

returns filed after obtaining Central Excise Registration. The demand pertains

: to June, 2017.

9. I find that the adjudicating authority has recorded at Para 12 of the-
impugned order that the matter is being adjudicated based on the

documents available on record as the appellant had, despite being given

time and opportunity, failed to provide the invoice wise and batch wise

production details.

9.1 It 1s further observed that the adjudicating authority has at Para 19

of the impugned order recorded that “From the above tables, it 1s clear that

‘the total quantities received by the assessee against each of the batches

ylrom the 2 suppliers are more than the balance quantity shown in their
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this observation by the adjudicating authority. The adjudicating authority
has further recorded that “7 find that without the documents evidencing the
consumption/usage of inputs, it would not be proper to assume and accept
‘that the remaining quantities shown in their stock sta tement summary was
available stock as on 17.6.2017" 1t appears that the appellant have
: apparently not submitted the requisite documents before the adjudicating
?'authority to substantiate their claim of cenvat credit in respect of the goods
in stock as on 17.06.2017. .The appellant.have submitted copies of certain
invoices as well as a stock report in the additional written submission.

However, these documents need to be verified by the adjudicating authority

before the claim of the appellant for cenvat credit is decided.

10. Inview of the facts discussed herein above, I am of the considered view
that the matter is required to be remanded back to the adjudicating
authority for adjudication afresh after considering the documents submitted
by the appellant. The appellant are directed to produce before the
adjudicating authority all the necessary documents in support of their claim
for cenvat credit within 15 days of the receipt of this order. Accordingly, the
impugned order is set aside and remanded back to the adjudicating

authority. The app_eal filed by the appellant is allowed by way of remand.
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The appeal filed by the appellant stands disposed of in above terms.

(Akhilesh Kumar 1) mvo 24’

Commissioner (Appeals)
Attested: : Date:30.09.2022.

(N.Suryanarayanan. Iye'r) .
Superintendent(Appeals),
CGST, Ahmedabad. -
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BY RPAD / SPEED POST
To

M/s. FMC India Pvt. Ltd., Appellant
Block No.2030,
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Cl/o. N.G. Warehousing,
Jetalpur-Naz Road,
Opposite Gokulesh Estate,
Jetalpur,

Ahmedabad — 382 427

The Joint Commissioner, Respondent
CGST, a
Commissionerate : Ahmedabad South.

Copy to:

1. The Chief Commissioner, Central GST, Ahmedabad Zone.

2. The Principal Commissioner, CGST, Ahmedabad South.

3. The Assistant Commissioner (HQ System), CGST, Ahmedabad South.
| (for uploading the OIA)
r4"Guard File.
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